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Abstract:

,lhe discussion willJocusan copyrighcs ondownership and the challenges we face as custoilians of
inte ectual propeny when scanning photographs in the digital era and wi briefly touch on the
pros and cons ofoutsourcing digicisation projects.
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Itrtroduction
Historical photographs are a unique and _rare source of infomation that constitutes an
important parl of ou. cultural and documentary heritage. Photographs speak a universal
language, and as record of past times appeal to a large audience as a scholarly resource or as a
form of aftistic expression. 6iven the !'ulnerability ofmany oftlese photographs and the great
demands from the public to see them, many institutions have embarked on digitisation projects
to facilitate preservation for access,

For this reason, before establishing a digital archive that will be accessed over the lntemet, the
archivist must make every effort to investigate the cop''righ! situation, understand the naturc of
ownership of inteilectual property in archival collections, know about the laws governing the
duration of copyright in photographs, and how lhe docffine offair use can be used as a defenc€
against infringement of copyright and when does a photograph fall into the public domain.
Failure to eslablish ownership wjll affect the service delivery to the end uset especially if the
institution intends to develop a business plan to market the images as a cost recovery exercise,

The second major challenge every organisation should carefully consider are the pros and cons
ofoutsourcing the digital scanning ofphotograph collections or conducting them in,house. The
followingare some points to consider forboth strategies.

In-house pros:
. Setling up a digitisation unit gives the institution the value ofequipment and trained stafffor
future proiects.
. The handlingand storage oforiginals photographs can be closely controlled,
. Requirements for image quality, acccsq and scanning can be adjusted as you go, instead of
defined up front
Direct participalion in development of image collections tlut best suit your organisation and
users
The experience gained by doing projects in-house helps organisations understand the overhead
notonly in creating digital collection, but also in maintainingand deliveringthem.
In-house consi
. Requires large initial and ongoing financial investmentin equipment and staff
. Longertime needed to implementimaging process and technical infrastructure
. Limited production level
. Siaffing expcrtise nor dlways avdilable
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.lnstitution mustaccept costs for networ k downtime, equipme nt failure, training of staft etc.

. Need to enforce slandards and best practices
outsoufcing pros:
. Pay for cost ofscanning the image only, not equipment or staffing
. High product'on Ievels 0n-site expertise
. Less risk
. Vendor absorbs costs of technology obsolescence, failure, downtime, etc.
Outsourcing cons:
.0rganisation has less control over ima8ing process, quality contr'ol
. Conplex contra.tual processr image specifications mustbe clearly defined up front,

solutions to problems musl be negotiated, communication must be open, issues of
ownershlp ofthe digital scann€d version mustbe clearlydefined and written into the
contract and problems must be accommodated

. Vendors may k4ow more than their clients or may presume a level ofunderstanding on lhe
partof library/museum/archives ihattheymaynolhave

.,Lack ofstandards with which to negotiate services and to measure qualig/ against

. Originals must be transported, shipped, and then also handled byvendor staff

Both approaches have their medts but there are certain situalions where the choices are clear,
cut,based on th€ needs ofthe oryanisation,

My paper for today will focus on copyrights and ownership and the challenges we face as
custodian ofintellectual propertywhen scanning photographs in the digital era.

Cop'.right
Copyright in photographs is a legal right that exists in law to stfike a balance bet\,veen the
creators ofinteliectual property and lhe use that those creations can be put to by the public and
the author for continued creativity and for the artistic appreciation of the stodes that
photographs tell.

Peter Hirtle [2003), the president of the American Socjety of Archivist describes the minimum
. of four scenarios regarding the owneruhip of the physical and intellectual properq,/ found in

srchives,

Fi$t, for items placed in deposit, the archive owns nejther the physicai item not the intellectual
property of the item. The item is dependent upon the terns and conditions of the deposit
agreement and is likelyto be severely limiled.

Second, if the archive owns the physicel item, through donalion, purchase, or some other
'mechanism, then the qucstion of ownership ofintellectual property gives rise to three possible
scenarios: the archive can also owns the intellectual property rights to the item, a third parq/
can own the intellectual property, or the work is in the public domain.

Third, if the archive has ownership ofboth the physical item and the tntellectual property rights
in the item then it is free to exploit the material.

The fourth scenario is where a third party owns the copyright in work that a.e physically
owned by an archive. Most archives find themselves in this si ation. Since reproduction and
distribution are the exclusive rights of thc copyrigitt owner, the archive will need to, seek the
permjssion ofthe copyright owner in order to make and sell raproductions, or make use ofone
ofthe exceptions to the exclusive rights ofthe copyright owner found in tbe law, cspecially if the
copyright owneris unknown orcannotbe found.
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Rcproduction and distribution of materials under this scenario must be made withoul any
direct or indirect commercial advantage. Coplng with the intention of generating revenue
could in theory make your reproduction of the copyrighted work illegai and thus make your
institution liable for substantialcivil and criminal penalties.

ln determining orrrrership
Attempts to €stablish who owns t}le rights to use and rcproduce photographs can be complex
and can vary significantly depending on the acquisition circumstances, age of the photograph,
provenance, status of dre previous owner and a number ofother variables.

If a photographer is a citizen of a country that is a signatory to the Berne convention or the
Agreement on Trade'Related Aspects of Intellectual Property Rights (TRIPSI he or she would

"enjoy the privilege Df automalically being acknowledged as the author of the worlf and will
have the right to control the copying and use ofthat work and therefore, derive an incomc from
it. Bur this will be determined hy the photographers' own country's local law' ln South Aftica if
a magazine or client commissions a photographic assiSnment, by default they are the copyright
holders, not the photographer.

Henie it is important for us as custodians ofintellectual propcrty to be aware that the copyrjght
laws in one legal iurisdictjon are not the same worldwide and also that Lhe duralion of
prorection diffcrs ftom counrry ro counlry.

South African Copyright Act 98 of 1978, as amended, govcrns all aspecls of copyright in South
Africa. The duration of copyright in literary and artistic woaks is fifl,, years from the date of
death of the author and in the case ofjoint authorship the death ofthe author is deemed to be
the death of lhe last surviving author. In respect of photogaphs the copyright will expire fifty
years after the date the workis made available to the publis.

the laws thatgovern copyright in South AFica arc
. South African copydghtAct No. 98/197B [as amended) & Regulations
. Copyright Amendment Act No.9/2002
. Berne Convention
. Agreementon Trade-Related Aspects ofintellectual P.operty Rights TRIPS
. World Int€llectual Property Organisation IWIPoJ Copy ght ?reaq' & Performances &

: Phonograms Tr€aty

Fair use
The doctrine offair use is one ofthe most wcll know exemptions to the South African coplright
law This exemption allows for the tlse of copyrighted material, wjthout the permission of the
creator or the copyright owner for criticism, scholarly research and teaching. The calculation of
fair use rangcs from thc obvious to the highly complex, as jt may seem obvious, for example,
that copying a photographs for a scholarly article for research purposes is fair use, but not ifthe
same infbrmation was used in a feature filrn on a publicly acce ssible Website.

For the digital archivist, oile ofthe key factors in fair use is the potential impact of the use on the
marketability of the item in question. in the digital environment building a case for fair use is
troublesome for several reasonsr the easy of duplication of digital files, the difficulty in
controlling duplication of digiral files, and the commercial nature of the Internet has made the
market impact test of'fair use' difficult for any materials avaiiable on the World Wide Web.

Digitising a photogrsph creates a derivative worh a right nirt addressed undcr fair use that
requires permission ofthe copyright hoider.ltwould also be difficult to show dratmakinga
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digital copy ofa photograph available on a CD-R0M would not have an effect on tile potential
market for the work.

Public domain
There are misconceptions that photographs made available on thc Intc.net are fleely available
and jn the public domain due to the fa(t that it is easy to access, copy, enhance and forward to
others as attachmenls and jf it doesn't have a cop).Tight notjce, it is in the public domain, posting
a photograph to YouTube puts it in lhe publjc domain and if a photograph is in the public
tiomain one doesn't ieed to gct permission from anyone, no matter how one intends to use the
pholograph/image.

'ihe fact is, tbis is not ihe case tnless it is stated that the copyrights have expired or thc works
were not digible fol copyright in the first place or the creators have dedicated them lo the
public domain.

One also needs to be cautious ofclaims to copyright ownership by many organisations such as

book pubiishers, and museums that put copyright notices on r€prints and photographs
reproductions of public domain works.

Many repositories try to protect the inteliectual property in their collections by adopting a kind
of quasi-copyright control over the use and further use of photographs in their holding by
makjng users and potential researchers sign agreements that regulate the use of images and
documents lhat would otherwise be in the public domain. Cenerally information and
photographs in the public domain is free ior usewithout restriction under copyright law.

But due to th€ fact that works that are in the public domain in one legal jurisdlction are not
necessarily in the public domain worldwide and copyright iaws differ from one country to
another, it is perhaps in the interest of the insiilutions to adopt a kind of quasi-control tcl
prevent infringement of copyright material as images arc covered by the copyright law of the
counlry in which theywer€ generated.

There aro two types of infringemcnt: primary infringement which refers to the infringing
aclivity itself and secondary infringement which is providing the mcans for othcrs to infringe
copyright. This can include the creatlon ol a Website which facilitates peer to pe€r sharing of
digital material, or permitting sludents to scan and disseminaie digital material without due
consideration of any copyl ight issucs. Infringement of copyright js both a civil and a criminal
offence. The South African iaw makes provision for the author to take legal action to strp
infringement ofhis or her rights, i,/hich ;ncludes claims for damalles.

if you wish to use a phoiograph in ihe pubiic domain that includes an idcntifiable person and
you want to usc the photograph comnercially, yolr will need to get permission. Ifyou don'lyou
could violate thc person's publiciq/ or privacy rights irrespective if the person is ljving or dead
lor example the iate Nelson Mandela, former state president of South Africa or a pop star for
rhat maller,

Aalvantages to digitizing photograph collections
There are many advantages to digital technology being used lo reproduce photograph
collcctions firstly it helps to promote the collection thal depicts the past lives ol people, places
and events and dispels the perception that if it is not on the Intemet then it is not available.
Secondiy it helps to preserve the collections, by reduc;ng the handlirrg of original photographs
and thirdly it creates fastand easy access that will also be extended to new and remote users of
the colleclion.
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Suggestions
A! thc tim€ of acquiring the pbotographs the archivist should get the donor to compiete a
standard donor form to €stablish and documant who owns the copyright. cet all agreements
and stipulations in writing from coilcctions and copyright holders that are involved in a given
proiec!, For your protection? maintain a file of corTespondence related to your research,
including written permissions and fees paid for permission to scan photographs forcollections.

Policy guidelines
We need to also review ouracquisitions policy guidelines for digitally bom images forglidance
on copy ght ownership, preservation and migmtion of the information, authentication and
representatjon ofimages, and access control and usc for educational and commercial purposes,
dnd a busrness model 1o susraln lhe collcclion,

in Soulh Africa most institutions are undcrgoing restructuring and staffs are expecred to multi
ksk and continue with service delivery despite in-adequate training and skills in digitization
and most custodians are not ffained in copyl.ight law and inlellectual properq/ right issues and
concerns.

While copydght law is a complex topic and varies from country to country the basic p.inciples
are the same throughout the world. A general understandjng of these principles will sumce in
cnsurirg that persons wishing to use o. explojt the work of others are aware of lhe majn
pitfalls. Remember that multi-media works li'ill have multipl€ copyright owners rather link to
other people's content instead of copying it. Ifyou donrt copy you can't be accused of copyright
infringement.

Be prepared for lhe challenges
Various challenges arise in providing a digital imaging service, for example, there may be staff
apathy to adapt and accept changes and implement charges for the new senrice. There may be
user antipathy towards the lrew technology, as many older us€rs are unfamiliar with the
potential of a digital imaging selvice. You will need to create an awareness ofthe potentials of
digital imaging service. Staff wiil also need to acquirc new skjlls and learn a new technical
language as well as to adopt a businesslike attitude in terns of applying the charg€s and
managing the finance records and dealing with services offered by vendors. This is a
considerable mind shift as librarians have always seen themselves as the facilitators of free
jhformation and serwices. Staff will need to display good negotiating skills especially when
requesting for advance payment for services,

In conclusion
A good strategy for managjng the challenges of digital scannjng of photograph collections is
consultation and communication with all stake holders lhat will bc involved jn the digitisation
project.

If people who work on the project understand the desired outcomes, they will provide better
service, they will be aware oftheir individual contributjon and how it relates to what otiers are
doing and theywill be better equipped to recognise when things are not going according to plan.

In 2004 Dr A. P. I. Abdul Kalam, the President of India at rhe rime, made an appeal during his
inauguration speech de.livered at the Inlernational Conference on Digital Libraries in New Delhi
for action to be taken to re-look at the lock-in period lor coplright as the Act evolved at a time
when thc flow of information was low compared to the rate at which copyrighted information
was generated and madeaccessible in the new miilennium-
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I am pleascd.to inform you that the South African Copyrjght Act No.98 of 1978 is cun€ntly
under review and the South African Department ofTrade and lndustry held a conference on tie
27_Au€ust 2015 to discuss the proposals made in the ner,v South Afrjcan Copyright Amendncnt ,
Bill2015 and invited submissions on the foilowing topics .col eclive manai;m;nt of copydght,
access to knowlcdge, information communication and technology [lCT) minimum contracts,
flexibilities and limitations and the commercial re-use of creadv; work;'and the duration of
copyright

q Th-e International .Fcderation of Library Association IIFLA) is also advocating for copyright
rreformalion at rhe Wortd Intellectual property Organisation for copyright iimitations and
exceptions for libraries and archives.
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